
u3,so4HzHoB  # 40i"iJi'sS

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

NOW  THEREFORE,

ADOFI'ED,

r[)4)A
Kayser,

Tbis  resolution  being  duly  written  andexecuted  this  Eigth
Day  of  August  2007  does hezby  adcnowledge  inaccordance  with
premling  Staie Statue 67-3-28,  through  67-3-28.2.  NMSA,  1978
Compilation,  declares  tbat  the State Highway  Commtssion  may enter
ithefismyear2007/2008Local  GovernmentRoadFundPro@a
Cooperative  Agmment  with  counties  for  the improvement  of  public
mads;  and

the Courdy  ofTomuice  acknowledges  thaithe  State Highway
('nmmisqinn  tms ent  andapproved  Tor  County's  request  far
participaiioninto  thefismyear  2007/2008  LGRFP  forthe  County
Cooperative  Pmgmtn;  and

Tora;;  County  Coion  hereby  in  piumth  prevailing  State
Statue  67-3-28.2,  NMSA  1978  (1995  Supp.),  asamendedwill  meet  the
(25o/o)matchrequ;  mid

the pnoject  nutnber  is SP-5-08(052),  Entity  Share(25%)  forthe  amount
of $21,135.00, State SbareJ75%) for the amount of $63,405.00, a
Pmject  Total  of  $84,540.00;  and

the job  scope on tis  project  is PavementRehabiliffition/  Improvements
on various  coiuity  roads; and

madwaysfor  oonsttuctionare  wunty  *m@mm  to-it!;if<it  nmintenange
reoorded  mththe  ?"JMDOT,  PlsWmgDivision.

Be it  resolved  thatthe  Boardof  Commissiona's  ofthe  County  of
Tormce  adopts  this  resolutionas  a for  aaqmnce  ina  Coopemtive
A@eementmththe  NewMexico  DepartmentofTransportmon,  for  the
fisatl  7ear  2007/2008 LGRFPfOr  the COunty  COOpaTmVePmgta

and  appmval  tbisTwenty  Second  Day  of  August  2007.



Contract  No.

Vendor  No.

Pro,iect  No.
Control  No.

0000054405

SP-5-08(052)
HW2  88341

LX)OPRM'llVA:  AGffEfflNT

THTS AGREEM'F,NT,  made and entered  into  this   day of , 2007  by and

between  the NEW  MF,X[CO  DEPARTMENT  OF  TRANSPORTAIION,  herein  referred  to as

"DEPARTMENT",  and TORRANCE  COUNTY  herein  referred  to as "PUBLIC  ENTffY"

In consideration  of  the covenants  contained  herein  and pursuant  to the NMSA,  1978,  Section

67-3-28,  as amended,  and Section  67-3-28.2NMSAas  amended,  and CommissionPo&'yNo.  44-92,

THE  PARTIES  AGREE  AS FOLLOWS:

SECTION  ONE  =  PURPOSE:

Thepufp08eOftM8A@eementiSfOrthePAVR'FHABHIT  A!'lM]N#u%)VLlVlfflISOF'

VARTOUS  a)UNTYROADSwithin  the control  of  PUBLIC  ENTn[Y,  Project  No.SP-5-08(052),

Control  No.HW2  88341,  there  der  referred  to as "Project",  is a joint  and coordinated  effort  for

which  the DEPARTMENT  and the PUBLIC  ENTITY  each have authority  or  jurisdiction,  This

Agreement  shall specify  and delinete  the rights  and duties  ofthe  parties  hereto.

SECTION  TWO  =  PROJEUT  FllNDlf'NU-  BY  PARTIF,S;

1. The estimated  total cost for the Project  is EIGHTY  FOUR  THOUSAND  FIVE

HUNDREDAND  FORTY  DOLLARS  AND  ZERO  CENTS  ($84,540.00)tobefundedin

proportional  share bythe  parties  hereto  as follows:

a. DEPARTMENT's  share shall be 75% $63,405.00

PAVEMffi.l!!TRJTA'nnNflMPROVEa%llSOF  'VARR)US  (l)W  ROm3

b. The PUBLIC  ENTITY's  required  proportional  matching

Share shall be 25% $21,135.00

For  purpose  stated above
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c. Total  Proiect  Cost $84,540.00

2. The PUBLIC  ENTffY  shall pay all Project  costs, wmch exceed the total  amount  of

EIGHTY  FOUR  THOUSAND  Fffi,  HUNDRED  AND  FORTY  DOLLARS  AND

ZERO  CENTS  ($84,540.00).

SECTION  THREE  -  PUBLIC  ENTffY  SHALL:

1. Act  in  the capacity  of  lead agency  for  the purpose  as described  in Section  One.

2 Pay  all  costs,  perform  or contract  to  perform  all labor  and supply  all  material,  except  as

provided  in Section  Two  ofthis  Agreement,  forthe  purpose  as described  in Section  One

forthe  constructionwork  specifiedinthePllbLi(;ffi'liIY'sestirnate  submittedto  and

approved  by  the  District  Engineer  w"thin  thirty  (30)  days ofexecution  ofthis  agreement,

or  as otherwise  agreed  to in writing  by  the  parties  hereto.

3. Maintain  all records  and documents  relative  to  this  Agreement  for  a minimum  offive  (5)

3regS.

4. Be  responsible,  for  performing  or  directing  the  performance,  of  all  pre-construction

activities,  including,  but  not  limited  to,  the  following:

a. Utility  relocation,

b.  Drainage  and storm  drain  design,

c. Geotechnical  design,

d.  Pavement  design,

e. Environmental  and archaeological  clearances,

f  Right(s)-of-way  acquisition  and maps,  and,

g.  Hazardous  substance/waste  site(s)  contamination.

5. CausealldesignsandplanstobeperformedunderthedirectsupervisionofaRegistered

New  Mexico  Professional  Eng'neer,  when  applicable,  as determined  by  the

DEPARTMENT
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6. Furnish  the DEPARTMENT,  upon  demand, all records  relevant  to this  Agreement  and

to allow  the DEPARTMENT  and State Auditor  the right  to audit  all records,  which

support the terms of  this A@eement.

7. Obtain  all required  written  agreements  or permits,  when  applicable,  from  all public  and

pnvate  entities.

8. MaintainallfaCilitieSCOnStructedOrreCOnstnlCtedw'thPrOjeCtfuj[ldS.

9. Furnish  the DEPARTMENT'S  District  5 0ffice,  upon  project  completion,  written

certification,  "Project  Certification  of  Design,  Construction,  and Cost,"  which  is

herebyincorporatedintotbisAgreement,  thatallworkwasperformedinaccordancew"th

either  the NewMexico  Department  of  Transportation"s  Standard  Specification,  Current

Edition;  AmericanPublic  Works  Assomation  (APWA)  Specifications;  DEPAR

approved  PUBLIC  ENTITY  established  Specifications;  or  DEPARTMENT

Specifications  established  for  Local  Government  Road  Fund  projects.

10.  Project  shall be completed  by the PUBLIC  ENTITY  by December  31, 2008. Should

this condition  not be met, this  Agreement  shall automatically  terminate.  Should  such

termination  occur,  the DEPARTMENT  may claim  reimbursement  from  the PUBLIC

ENITff  of  all unexpended  fiinds  disbursed  in the perf'ormance  ofthis  Agreement.

Allow  the DEPARTMENT  the right  to inspect the Project  for the puyose  of

rjptprmininBifitisbeingconstnuctedinaccordancewiththeprovisionsofthisAgreement.

Disclosures  ofanyfailure  to meet  suchrequirementsand  staridardsas  determined  bythe

DEPARIMENT,  shall result  in termination  of  this Agreement,  for  default,  including

without  limitation  its costs for  funding,  labor,  equipment  and materials.

12.  Assumetheleadplanningandimplennentationroleandaresolelyresponsibleforproviding

local  matching  funds.

13.  CertifythattheentireproportiomteshareoffundscommittedbyPUBLICENTITYto

the pro3ea described in PUBLIC  ENTffY's  Estimate have been and are appropriated,

budgeted,  and approved  for  expenditure  effective  at such time as this Agreement  is

executed  by the parties  hereto.
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14.  FurnishtheDEPARTMENTwritten"ProjectCertificationofDesign,Constnictio4

and Costs."  Failure  to furnish  the above certification  to the DEPARTMENT  shall

amount  to amaterial  breach  ofthis  agreement  and shall entidethe  DEPARTMENT

to cease performance  of  any obligation  set forth  in tms agreement  at its sole

discretion.  Thiscertificationisaitachedheretoas"ProjectCertificationofDesign,

Construction,  and  Cost"  and is hereby  incorporated  by reference  and made part  of

this  Agreement.  If  the  certification,  "Project  Certification  of Design,

Construction,  and Cost,"  is not  furnished  to the DEPARTMENT  within  thirty-

(30) days of  project  completioq  the PUBLIC  ENITIY  shall reimburse  to the

DEPARTMENT  all funds  disbursed  in accordance  with  this  agreement.

15.  FurnishtheDEPARTMENTuponcompletionofproject,an"ASBUniTSumnzary

of Costs  and Quantities,"  attached to "Project  Certification  of Design,

Constnichon,  and Cost"  submitted  as "AS  BUILT  Summary  of  Costs and

Quantities,"  which reflect the total cost of project  as stated in "Project

Certification  of  Design,  Construction,  and  Cost."  Ifthe  "AS  BUniT  Summary

ofCosts  and  Quantities,"  isnot  furnishedtotheDEPARTMENTw't  (30)  days

of project  completion,  the  PUBLIC  EN'ffl'Y  shall  reimburse  to  the

DEPARTMENT  all funds  disbursed  in accordance  with  this  agreement.

SECTION  FQUR  - BOTH  PARIIES  AGREE:

1, IfuponterminationofthisAgreementthereremainsanyproperty,materialsorequipment,

or surplus  money  belongmg  to the DEPARTMENT,  the PUBIJC  E!ffffY  shall

account  for  the same and dispose  of  them  as directed  by the DEPARTMENT

2. DisbursementtothePUBLICENTffYshallbemadeinasinglelumpsumpaymentafter

receipt  of  abid  award  and notice  to the contractorto  proceed  on construction  or awork

order  ondNoticetoProceedforin-house  constnuction  andveication  of  availablefunds.

3. That no  money in the Local Government  Road Fund shall be used by the

DEPARTMENT  to administer  any prog  and no entity  receiving  a distribution
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pursuant  to a program  requinng  matching  funds shall use another  distribution  made

pursuant  to Section  67-3-28.2,  NMSA,  to meet the match  required.

4. That  the provisions  of  the Local  Government  Road  Fund Prqiect  Handbook  (Current

Edition)  and any amendments  thereto,  are incorporated  herein  by reference  and shall

control  the contractual  rights  and obligafions  of  the parties  unless in conflict  with  the

specific  terms  expressed  in this  Agreement  or any amendments  thereto-

SECTION  FIVE  -  TfflRD  PARTY  BENEFICIARY  CLAUSF,:

Itis  specificallyagreed  betweenthepartiesexecutingthisAgreementthatitisnotintendedbyany

ofthe  provisions  ofanypart  oftheAgreement  to create  inthe  public,  or any memberthereof,  athird

partybeneficiary  orto  authorizeanyonenot  apartytotheAgreementtomaintain  a suitforwrongful

death, bodily  and/or  personal  injury  to a person, damage to property,  and/or  any other  claim(s)

whatsoever  pursuant  to the provisions  of  this  Agreement.

SECTION  SIX  -  .PROJE €,;I  RES.t'0.tNSIBlLll  Y  ;

Theimprovementsproposedin  Section  One of'thisAgreement  shall not  beunderthejurisdiction

and control  ofthe  DEPARTMF,NT

SECTION  SEX?:N  -  JURISDICIIQN:

By reason  of  the DEPARTMENT's  participation  in the funding  of  this Project,  the

DEPARIMENT  is riot incorporating  this Project  into the state highway  system, nor is the

DEPARTMENT  assuming  anymaintenance  oruserresponsibilityofliabilityforparticipation  ontbis

project.

SECTION  EIGHT-  LEGAL  CQMPLIANCE:

The PUBLIC  ENTITY  shall comply  with  all applicable  federal,  state, local,  and Department

laws, regulations  and policiesinthe  performance  ofthis  AGREEMENT,  including,  but  notlimited

to laws  governing  civil  right,  equal  oppoitunity  compliance,  environmental  issue, workplace  safety,

employer-employeerelations  and all otherlaws  governing  operationsoftheworkplace,  inchidinglaws
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andregulationshereafterenacted.  ThePUBIJCEN'm[Yshallensurethattherequirementsofthis

compliance  are made a part  of  each subcontract  on this  Project  at all tiers.

SECTION  NINE  -  EQUAL  LirfOki  tii%llY  (JMPLIANCE:

The PUBLIC  ENTffY  agrees to abide  by all applicable  Federal  and State Laws  and rules and

regulations,  and executive  orders  ofthe  Governor  ofthe  State ofNewMexico,  pertainingto  equal

employmentopportunity.  Inaccordancewithallsuchlawsandrulesandregulations,andexecutive

orders  ofthe  Governorofthe  State ofNewMexico,  the PUBLIC  ENTITY  agreesto  assurethatno

person in the United  States shd,  on the grounds  of  race, color, national  origin,  sex, sexual

preference,  age or  handicap,  be excluded  from  employment  with  or participation  in, be deied  the

benefits  of, or be otherw"se  subjected  to discrimination  under, any program  or activity  performed

under  this Agreement.  If  the PUBLIC  ENITIY  is found  to be not in compliance  with  these

requirements  dumg  the life  of  this Agreement,  the PUBLIC  EN'nTY  agrees to take  appropriate

steps to correct  these deficiencies.

SECTION  TEN  -  PUBLIC  ENffi'S  PRIOR  COSTS:

Any  costs incurred  by the PUBLIC  ENTTIY  prior  to is  Agreement  are not elig"ble  for

reimbursement  and will  not  be included  in the amount  to be disbursed  as agreed upon.

SECTION  EI,EVEN  -  ACCOlmABTLTTY  OF  RECEIPTS  AND  DISBURS8MENTS.

There shall be strict accoiuitabihty  for all receipts  and disbursements  relating  hereto. The

PUBLIC  ENTIIY  shsll maintain  qll records  and documents  relativeto  theProject  for  aminimumif

fiveyearsaftercompletionoftheProject.  ThePUBLICENfiTYshallfiu'nishtheDEPARTMENT

and State Auditor,  upon  demand, any and all such records  relevant  to is  AGREEMENT,  If  an

audit  finding  determines  that specific  funding  was inappropriate  or not related  to the Project,  the

PUBLIC  ENffiY  shall  reimbursethatportionto  theDEPARTMENTwithinthirtydaysofwrmen

notification.  Ifdocumentationisinsufficienttosupportanauditbycustomaiyacceptedaccounting

practices,  the expense supported  by such insufficient  documentation  shall be reimbursed  to the

DEPARTMENT  within  thirty  days.
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SECTION  TWELVE  -  DEPARIMENT'S  AITTHORI7ATTON  OF  tuNDlIURE&

The terms of  this AGREEMENT  are contingent  upon sufficient  appropriations  and

anthnrizminns  heing  made by the Legislature  of New Mexico,  for performance  of this

AGREEMENT.  TheDEPARTMENTisexpresslynotcommittedtoexpenditureofanyfundsuntil

suchtimeastheyarebudgeted,appropriatedbytheleg'slature,andapprovedforexpenditure.  The

DEPARThIENT's  decision  as to whether  its funds are sufficient  for  fulfillment  of  tms Agreement

shall  be final.

SE(;II()N  'IH[RTEEN-  UNjaPP;Nl)El)ANDUNENCUlVltJ&NU.t"ffOJE(7BAIANCES:

Anyunexpended  orunencumbered  balancefromtheLocal  GovernmentRoadFund  appropriated

for  this  project  shall revert  to the DEPARTMENT.  These balances, if  any, s  be reimbursed  to

theDEPARTMENTwithinthirty-  (30)  days ofproject  completionorexpiration  ofthisAgreement,

wMchever  occurs  first.

SECTION  FOURTEEN  -  TERMS  OF  TH[S  AGREEMENT:

ThS meement  COnSthteS the entire ArtRffE#ffi  between the parties. Any claimed

covenant,  term, condition,  warranty  or promise  of  performance  not expressly  included  in this

documentoritsamendments,isnotpgtoftbiq  ACREKNTandnotenforceablepursuanttotMs

AGREEMENT.  Performance  of  d  duties  and obligations  herein  shall conform  with  and shall not

contravene  any state, local,  or  federal  statues, regulations,  rules, or  ordinances.

SECTION  fflTEEN-TERMINATION:

1. This  Agreement  terminates  on December  31, 2008.

2. If  PUBLIC  ENTffY  fails to comply  with  any provisions  of  this Agreement,  the

DEPARTMF,NT  has the option  to tete  this  Agreement.

3, If  the Project  is not  completed  by December  31, 2008,  this  Agreement  shall automatically

terminate.  The PUBLIC  ENITff  agrees to reimburse  to the DEPARTMENT  all

unexpended  DEPARTMENT  funds  disbursed  iri accordance  with  this Agreement.
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SECIION  SIXTEEN  -  SCOPE  OF  AGREEMENT:

This Agreement  incorporates  all the agreements, covenants,  and understandings  between  the

parties hereto concerning  the subject matter  hereof, and all such covenants,  agreements  and

understandings  have been merged into this written  Agreement.  No prior agreement or

nndeixtandinBq,  verbalorotherwise, ofthepartiesortheiragentsshallbevalidorenforceableunless

embodied  in this  Agreement.

SECTION  SEVENTEEN  =  SEVERABILn[Y:

In the event that any portion of this A@eement  is determined to be void, unconstitutional or
otherwise  unenforceable,  the  remainder  ofthis  Agreement  shall remain  in full  force  and effect.

SECTION  EIGHTEEN  -  AMENDMENT:

This  Agreement  shall  not  be altered,  modified,  oramended  except  by aninstnumentinwritingand

executed  by the parties  hereto.

SE(:'TION  f'SlnNE'lENN  -  FnCUIION  OF  AGREEMENT:

This Agreement  shall not  take  effect  until  executed  by the parties  hereto.

IN  WISS  WHEREOF,thepartieshavesettheirhandsandsealsthisdayandyearsetforth

below.

NEW  MEXICO  DF,PARTMENT  OF  TRANSPORTATION

By: Date:

Distrid  5 Engineer

TORRANCE  COUNTY
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County  Commission  (:hairman
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County  Manager

oE/o9/o'7


